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Introduction

1. The British Association of Occupational Therapists, the British Psychological
Society, the Royal College of Nursing, UNISON and Unite the union — Mental
Health Nurses Association formed a new coalition of mental health service
professionals in May 2007. Our coalition represents 85% of mental health service
staff working across all disciplines and environments of care, reflecting the
multidisciplinary team.

2. The coalition supported the introduction of the Mental Health Act 2007 as a once
in a generation opportunity to reform the provision of mental health care. We
particularly welcomed New Ways of Working and the emphasis on a modern,
multi-disciplinary and person-centred approach to care; as well as measures to
improve the original Bill such as the new treatability test to ensure compulsory
treatment is of clear therapeutic benefit to the patient, the creation of
independent mental capacity advocates (IMCAs) as part of a statutory advocacy
service, and measures to ensure that children and young people are treated in
age-appropriate environments. We are committed to working in partnership to
ensure the safe and effective implementation of the Act in addition to longer-term
monitoring of its use.

3. The coalition welcomes the chance to respond to the two consultations that will
determine how the Act is implemented — the Code of Practice and the Secondary
Legislation. Our organisations are broadly satisfied with the content of these
documents and expect mental health staff to find both helpful in carrying out their
work. There are, however, a number of concerns which are laid out below along
with some more general points. Our points are laid out firstly in relation to the
Code and then the Secondary Legislation, broadly in relation to the particular
Chapters of each.



Code of Practice

Guiding principles

4.

The guiding principles detailed in chapter 1 of the Code and the repeated
references to applying the principles are generally very helpful and well-
illustrated by the practice examples. The emphasis on participation is particularly
welcome and it is to be hoped that the implementation of the legislation will bring
this to the fore for patients (to use the vernacular of the Act), and their families,
friends and carers.

There is one notable omission, however, in that the Code (and the regulations —
referred to below) fails to include the issue of gender identity despite significant
discrimination towards transgender people remaining within health services.
Gender identity should therefore be added to the list in paragraph 1.5 of the
Code along with race, religion, culture, gender, age and sexual orientation. Value
should be placed on the need for services to recognise a person’s chosen
gender expression, particularly bearing in mind patients who may be awaiting
gender reassignment or who may have a different gender identity without an
intention to undertake gender reassignment. In paragraph 21.15, that refers to
single sex accommodation, consideration should be given to a patient's gender
identity and expression in order to be able to make appropriate provision of
hospital accommodation as well as the need to recognise a person's gender
identity in documentation and patient identification in correspondence and notes.

Communication

6.

It is a minor point, but paragraph 2.4, concerning use of views expressed by the
patient, could be made more practical by adding the words “where available”
after “...including all those expressed in the past”. This would reflect better the
reality that such data, particularly out of hours, is not always accessible.

Mental disorder

7.

The definition of mental disorder, as contained in paragraph 3.2 of the Code is a
notable improvement on past definitions, as it acknowledges different
professional models of what constitutes mental disorder or distress.

Approved mental health professionals, assessments a nd admissions to hospital

8.

Where approved mental health professionals (AMHPS) are concerned,
consideration needs to be given to using the phrase “the AMHP” rather than “an
AMHP” as the role may be adopted by more than one person even though only
one patient is involved. This could occur, for example, where an assessment has
begun and paperwork has been completed only for the patient to abscond, later
to be returned by another AMHP. Similarly, when the AMHP allows 14 days
before activating the application, it may fall to a different AMHP to enact an
application.

Previous requirements to ensure sufficient numbers of approved social workers
(ASWSs) have been removed. Although many staff will ultimately want to take on
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10.

11.

12.

13.

14.

15.

the role of AMHP, there may not be an immediate influx. Given that there is
currently a shortage of ASWSs, it might be sensible to retain this requirement from
the existing Code.

Paragraph 4.5 appears to be a watered down version of the current Code. In
relation to doctors discussing the patient with the person applying for admission,
the new wording states that “it would be good practice for at least one of them to
do so”. Rather than being seen as good practice, it should remain essential for at
least one of the doctors to do so to aid communication between doctors and
AMHPs.

It is commendable that paragraphs 4.68 to 4.70 seek to provide guidance around
who should inform the patient of the outcome of their assessment. This could,
however, increase the risk of assault to the AMHP. It would be helpful if the
relevant doctor (or doctors) was also present to be answerable for their medical
assessment. The procedures laid out in paragraph 4.69, concerning advising the
nearest relative, should ideally have already taken place before the assessment;
to do so after the assessment will create unnecessary delays.

Paragraph 4.85 of the Code stipulates that local social services authorities
should arrange for a 24-hour AMHP service to be available. It might be useful
also to include something here around response times as well as the need for
round-the-clock provision.

Under the Act a patient can be moved before an assessment is carried out, but
there is nothing in the Code about who should make this decision and about what
should happen where there is a dispute between the AMHP and the custody
sergeant (or ward manager or psychiatrist) about where the assessment should
take place.

The Code does not address some of the common problems around hospital
admissions; for example, what the AMHP should do upon arrival if the hospital
fails to provide a bed. There are health and safety risks to staff in this position,
and the failure of the Code to address bed shortages means there is a danger
that those who are sectioned are prioritised above those who are at risk.

It would be useful to include a paragraph in chapter 4 (as well as in chapter 10 on
conveyance) dealing with the health and safety issues arising out of assessment,
admission and conveyance processes. Current practices fall short of acceptable
health and safety standards, and failure to address this in the Code could act as
a bar to widening the availability of AMHPs.

Interaction between the Acts

16.

A significant general point is that the Code could be strengthened by greater
clarity around the interaction between the Mental Capacity Act and the Mental
Health Act. AMHPs will be operating in an unprecedentedly complex legal
environment so clear advice is essential to make sure they are not left exposed
to individual legal challenge. Decisions about the correct application of the Acts
are likely to be particularly important in areas such as learning disability and
elderly care. For example, box 2 under paragraph 4.28 that attempts to outline
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the relationship between the Acts could benefit from a worked example. Similarly
paragraphs 16.2-16.3 could benefit from an example, perhaps in the form of a
flow chart to ensure clarity. It is also important to ensure that this information is
available in a form that enables patients and carers to understand easily the
different elements.

Nearest relative

17.

18.

19.

Paragraph 4.41, that refers to doctors being approached by the nearest relative
(NR) about the possibility of an application for admission to hospital, could be
strengthened by an acknowledgement that other members of the multi-
disciplinary team are also approached in this way.

The Act brought in welcome changes to recognise civil partners as the NR as
well as making it easier for patients to seek to change their NR where they are
unsuitable. The clearer statement in paragraph 2.16 allowing patients to identify
who they would like to be involved in their care is therefore welcome. It might be
helpful, however, to cross reference this with the dedicated chapter on the role of
the NR (chapter 8) as the NR is often confused with next of kin, potentially
leading to patients being unable to involve people close to them in their care,
whether they are detained or being provided with treatments on an informal
basis.

Further, although the role of the NR is a specific safeguard in the assessment
process for detention under the Act, communication with others must not be
limited to carers and relatives. The wording of chapter 8 and paragraphs 4.60-
4.62 should therefore be reviewed in order to promote a consistent approach for
the involvement of people other than the NR across different sections of the
Code.

Interaction with police services

20.

21.

22.

Paragraph v of the introduction says that the Code “may also be of assistance to
the police service”. The rapport that ASWs were able to build up with local desk
sergeants has been lost in recent times as calls are now routed through regional
call handling centres. The Code should therefore go further and build in a need
for training on mental health issues for the police (and ambulance staff), as well
as recommending standards on response times to prevent AMHPs being left in
potentially dangerous situations.

Paragraphs 9.11 to 9.13 deal with section 136 of the Act and detail police powers
to take mentally disordered people into places of safety. It would be useful if the
Code added here that, wherever possible, this should not be a police station.

Where the conveyance of patients is concerned, paragraph 10.7 states that
AMHPs (in particular) should not be left to negotiate transport arrangements. For
this to be the case, chapter 10 should be strengthened to make this responsibility
a priority for the police.



Holding powers

23.

It is reasonable that, as outlined in chapter 11, powers under section 5(4) of the
Act are retained, given that nurses in particular have been using this since the
1983 Act was introduced. Potentially more problematic however, are powers
contained within section 5(2) of the Act, authorising the detention of the patient
for up to 72 hours, which are now available to approved clinicians (ACs). The
issue lies in the delegation of responsibility to nominated deputies, envisaged in
the Code as being the on-call junior doctor. Paragraph 11.21 states that it has
been common practice for the nominating doctor or AC to take responsibility for
ensuring that the nominated deputy is competent and adequately trained; such
responsibility would better be retained by the employer to avoid a situation where
a potentially very inexperienced junior doctor is left to make this decision. As an
alternative, the lead could be taken from acute hospitals where nurse
practitioners and occupational therapists are able to engage in work traditionally
undertaken by junior doctors.

Responsible clinicians

24.

25.

Paragraph 13.2 usefully notes that a patient’s responsible clinician (RC) should
be the “available” AC with the most appropriate expertise. This reflects the reality
that at present not every ward will have access to a psychologist, for example, as
AC.

However, the reliance in this paragraph on local protocols for allocating RCs may
not be a sufficiently rigorous mechanism for ensuring that the most appropriate
person acts as the RC. Central guidance could help avoid a situation where
different areas allocate the role differently. Similarly paragraph 13.4 would also
benefit from more central information about systems for keeping the
appropriateness of the RC under review to avoid disparities between different
systems.

Safe and therapeutic responses to disturbed behavio ur

26.

The emphasis in chapter 14 on the centrality of establishing a culture based on
comprehensive risk assessment and management helpfully points to the
establishment of a prevention culture. Paragraph 14.54, on procedure for
seclusion, refers to “a suitably qualified approved clinician or a doctor” making
the decision. For the sake of clarity it would make sense for this to simply read
“suitably qualified approved clinician”, as senior doctors will fall into this category

anyway.

Independent advocacy

27.

Paragraph 19.4 could benefit from more information about which professionals
have a duty to inform qualifying patients of the availability of independent mental
health advocacy services rather than just saying it is for certain professions. Also,
as regards the access of IMCAs to patient notes (as laid out in paragraph 19.12),
it is worth noting that advocates could face delays as they must follow local
procedures for gaining access to secure electronic notes, which is usually
through registration with the local IT system and password allocation.
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28.

At the more basic level, the first (un-numbered) paragraph of chapter 19
acknowledges that the advocacy provisions of the Act may not apply when the
revised Code is first brought into force. Although it is realistic to expect some
delays with the implementation of new procedures and roles, the recent
suggestion by the NIMHE that advocacy services will not be introduced until April
2009' means this will come at least six months after the other provisions of the
Act, including those around community treatment orders (CTOs), come into force
in October 2008. This needs to be addressed and advocacy provisions
implemented as soon as possible for them to have the desired impact and to get
new entitlements ingrained into the system.

Treatment regulated by the Act

29.

The inclusion of psychological interventions as part of medical treatment in
paragraph 25.6 is welcome, along with the earlier emphasis (in paragraph 6.6) on
alleviation as a necessary and purposive element of appropriate treatment.
Paragraph 25.13 reasonably asserts that an AC need not be in charge of a
treatment that a patient has validly consented to. This statement could, however,
be clarified by explaining that such treatment could presumably include
occupational therapy, creative arts therapies and many or most psychological
interventions.

Supervised community treatment

30.

31.

32.

The Code is generally helpful where supervised community treatment (SCT) is
concerned. The safeguards included within chapter 28 are sensible, particularly
those that assert the primacy of the care plan in SCT (28.26) and the importance
of review (28.30). There is a welcome emphasis on the actual treatment being
necessary, appropriate and available, as well as depending on careful
formulation around risk and need. Such an approach should limit arbitrary or
iatrogenic control. Similarly chapter 31 is helpful in its analysis of when leave of
absence or guardianship should be favoured ahead of SCT.

There are omissions however. Paragraph 28.13 should refer to the importance of
consulting with the community multi-disciplinary team and the care coordinator,
as they will have a major influence on carrying out the conditions of the CTO.
The Code could also helpfully emphasise the importance of good involvement
and liaison between the two groups, especially when considering and planning
SCT. It would also be useful to add further information to paragraph 28.22 about
how the CTO will be monitored. At a more general level, it would be useful to
clarify that the allocated RC may change when a patient moves between acute
and community services.

Finally, it might be sensible to include something in this chapter about the need
to monitor and audit the use of CTOs to ensure that the fears expressed by a
number of organisations and individuals during the Parliamentary passage of the
legislation are not realised.

Health Service Journab December 2007, “Mental health advocacy serwietsyed six months”
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Mental health review tribunals

33.

34.

Paragraph 35.21 on medical reports would benefit from an appreciation of the
importance of psychological and psycho-social factors, as the text is currently
weighted towards the medical or biogenic. In particular the term “medical history,”
despite the re-defining of medical treatment, may lead to the provision of
information which bears little relation to risk or clinical need; “history of mental
health difficulty” might be a more progressive way of phrasing this.

In terms of attendance at tribunal hearings, paragraph 35.34 states that tribunals
may find it helpful to talk to a nurse. There should be a recognition here that this
is something nurses may need preparation for, as there have been occasions
where nurses have been confronted in an adversarial manner at such hearings.

Learning disabilities, autistic spectrum disorders and personality disorders

35.

36.

37.

38.

39.

At paragraph 37.2, within the example of the man with autism and a learning
disability, the assessment for the possible causes behind his behaviour should
look beyond merely physical health factors to include also occupational, social,
psychological and sensory factors.

There are a number of profession-specific points to be made in relation to
chapters 37 and 38. For example, in paragraph 37.4 there is no reason for the
exclusion of occupational therapists from the list of those that complete social
functioning assessments. Also in paragraph 37.10, many occupational therapists
work in learning disability services, so a complete appraisal of the patient should
include occupational therapy.

The inclusion in paragraph 38.14 of evidence-based psychological treatments for
personality disorder is welcome. A similar emphasis on the existing and growing
evidence base for psychological interventions for challenging and/or offending
behaviour, anger and aggression, could usefully be added here and in chapter
37.

It may be necessary to rethink the references to IQ in paragraphs 37.4 and 37.5.
Under British Psychological Society guidance, the presence of a learning
disability must be detected by both a formal assessment of intellect and of social
functioning, with neither being individually sufficient and both being necessary.
One way to avoid further debate within the Code would be to leave matters of 1Q
out of the section, and simply state (under 37.4) that “the judgment as to the
identification of a learning (or intellectual) disability should be informed by a
careful assessment of intellectual and social functioning, preferably by a
specialist in that field and should include a psychological assessment”.

It is stated in paragraph 38.21 that "where teams are unable to meet needs of an
individual, then services should ensure that specially trained practitioners are
brought in to provide support for teams in working with people with personality
disorder in the longer term". There is a question, however, as to whether this
statement should count for all complex and risky presentations where
psychological interventions have proved useful and/or effective.
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40.

To ensure that the often complex needs of these groups are met, the provision of
extra training may need to be considered to ensure this expertise remains
concentrated in the public sector wherever possible.

Secondary legislation

Approved mental health professionals (chapter 4)

41.

42.

43.

44,

45.

46.

47.

48.

Q4.1. Requiring the AMHP to provide annual evidence of competencies would
strengthen these regulations for the benefit of patients. Clarification would also
be helpful for situations where an AMHP completes their training but does not
practice immediately, perhaps due to maternity leave for example. A staged
return to practice could help protect the patient and support the AMHP.

Q4.2. Where England and Wales are concerned, the period of time within which
an AMHP has to have completed their training should be the same for both
countries, rather than two years in Wales and five years in England as proposed.
More information could usefully be provided about how the AMHP will
demonstrate Welsh competencies and what sort of training would be needed.

Q4.3. A centrally held register of AMHPs could help avoid the possibility of
AMHPs shopping around for approval. More information about how cross-cutting
consortia will work for AMHPs would also be helpful.

Q4.4. The regulations should include provision for the suspension of professional
registration, for employment suspension and for conditions being applied to
professional registration and employment conditions. If an AMHP has two
employers and is suspended by one, to ensure patients are protected they
should not be allowed to practice for the other employer. It would be useful to
know how the regulatory bodies will liaise with the AMHP approval bodies.

Q4.5. More guidance is required about what the 18 hours of training may consist
of. At re-approval there should be an update course in changes to the law and
case law which can substantially change within five years.

Q4.6. The record should include details of competencies evidenced, suspensions
and conditions, and that record should be kept for a suitable length of time.

Q4.7. There should be increased emphasis within the competencies on the
importance of independence within the role. Under the working in partnership
competence, the point about the ability to recognise, assess and manage risk
should specify that this risk is to the patient and people around the patient, but
also risk to the AMHP so that AMHPs do not place themselves in positions of
danger.

Q4.9. It is inappropriate that Key Competence Area 2 only mentions race and
cultural sensitivity. An appreciation of all vulnerable groups should be included
here so that the list also encompasses gender, religion, sexual orientation, age
and gender identity as well.
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Approved clinician directions (chapter 5)

49.

50.

51.

52.

53.

54.

55.

56.

Q5.2. A requirement to annually provide evidence of competencies and for
mandatory retraining for re-approval would strengthen the directions. There is a
stark difference between the requirements for an AMHP to stay annually
approved — 18 hours training and possibly annual evidence of competence — and
that for the AC to stay approved. Ideally these should be equitable.

Q5.2. For ACs operating across the Wales-England border it is reasonable to
expect those moving from England to Wales to be required to demonstrate an
understanding of Welsh structures, services, language and culture, but it is
probably unnecessary for ACs moving from Wales to England to complete
additional training.

Q5.4. The time limit that the AC training will last should be the same for Wales
and England — two years. Again, those ACs who complete their training but do
not act in that capacity immediately or who have time away from work need
return to practice support.

Q5.5. Again, some retraining for re-approval will be required to take account of
the amount case law can change in a five-year period.

Q5.6. The directions need to include provision for the possibility of suspension of
professional registration, but could also include employment suspension and
conditions on registration and employment. If an AC has two forms of
employment and is suspended from one of those jobs, then they should not be
able to continue to practice as an AC in the other job.

Q5.7. There should be no room for discretion in ensuring that ACs have the
relevant competencies — this could lead to patchy and inconsistent take up of the
role which is new to occupational therapy, psychology, nursing and social work.
Central guidance should explicitly state how people initially demonstrate
competencies and then how people maintain and evidence this. As in Wales,
ACs should provide annual evidence for this role.

Q5.8. Whilst it is preferable to minimise bureaucracy where possible, records
should include all those suggested by the Welsh legislation.

Q5.10. Although responsible medical officers (RMOs) currently do not need to do
anything to complete the transition to AC, they should immediately have to start
providing annual evidence of competency and thereafter complete the proposed
retraining after their five-year approval period finishes. On a purely practical level,
this transition should be staggered to avoid all current RMOs seeking re-approval
at the same time.

Equality Impact Assessment (chapter 10)

57.

This chapter is generally helpful, but again the issue of gender identity has not
been included in the impact assessment. As with the guiding principles referred
to above, this needs to be added to give the regulations greater credence and to
provide further clarity for mental health workers.
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Additional remarks

58. To reiterate, our organisations are broadly happy with the Code and regulations,
but there are some omissions. In relation to the new AMHP and RC roles, it
would be useful for employers’ guidance to be jointly developed.

59. Itis also worth repeating that the Act will not be the success we want it to be
unless it is fully implemented and resourced, and introduced in the same timely
fashion across all strategic health authorities (SHAS). To ensure the
effectiveness of the Act there needs to be detailed monitoring of both roles to
ensure SHAs apply the AMHP and RC roles quickly to avoid patients being
confronted with a postcode lottery of mental health services.

Contact details

For further information please contact:

Ana Padilla, British Psychological Society
Ana.Padilla@bps.org.uk

Genevieve Smyth, College of Occupational Therapists
genevieve.smyth@cot.co.uk

lan Hulatt, Royal College of Nursing
lan.Hulatt@rcn.org.uk

Gail Adams, UNISON
gail.adams@unison.co.uk

Brian Rogers, Unite the union — Mental Health Nurses Association
brian.rogers10@btopenworld.com
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